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Office of Chairman Kennard
Federal Communications Commission
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Re: CC Docket No. 96-98

Dear Mr. Power:

I came across a decision by the Nebraska PSC that seems to deal with
MDU access for CLECs in a fair and thoughtful way. Unfortunately, my client
does not have any systems in Nebraska. I thought you might be interested in
seeing what they are doing.

Sinc~,

f!.?11
W. Kenneth Ferree
Attorney for OpTel, Inc.

cc: Magalie R. Salas, Secretary
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BEFORE THE ~BRASKA ~OBL!C SSRVlCA CO~IIS$ION

Entared: March 2, 1999

ORDER ESTABLISHINC STATEWIDE
POLICY FOR MOU ACCiSS

Ln che H.tter of the Co~is6ion,

on 1t~ own mo~ion, to dete~ine

a~propr~atQ policy regarding
.ccess to re5id~~t8 of multiple
dwelling units (MOU_) in Nepraska
by compe~1tiva local exchange
telecommun1c.tiona provider•.

APPSARANCSS :

For the Commi••ion:
John Doyle
300 The Atrium

• 1200 \INN Street
Lincoln, NB 68508

Ycr US West Co~unic_tionSI

Char~.8 Steese i,
1801 C~11~ornia, Suite 1500:
Oanver, Co 80~02 I

,

) Application No. C-~87a/PI-23

)

)

)

)

)

)

For COX:
Jon Bruning
8035 S. 83rd Avenue
LaViata, Mabraska

ancl
CArrington Phillip
1400 Lakehearn Drive
Atlanta, Georgia

.
For the CommuniLy Aaaociations
David Tew.
~630 Duke St~c.c

Alexandria, VA 22J14

Institute:

BY THE COMMISSIc»1

. I
On Auguet 5, J."., the CommiS.iOD, on ita own motion, opened

thie docJc*t to detendn. appropriate policy regax-ding acc;• .,s to
resident. of multiple dwell;ng un1t8 (MDUa) in NebrGek& by com­
petit.i". local excbange t~leC:OIIlIZ1unic.tionQ provid4tZ'. (c:::LBCe).
No~~o. of thi. doek.~ va. p~118h.d in The Oll'V Record, Qmaba,
Nabraaka. on August 10, 1998, pursuant to the rule. ot the Com­
mi••10ft.

oax Nebr.aka Tclc:om II, L.I..C. (COx) previously filed. a fQX'1nal
complaint (PC-1262) .gainG~ ~ West ~.lcationa, Inc. (US we.t)
with thi. COnuIU••ion concerrdpg aace•• to r ••tdant8 of MOD.. UpOD.
review of the complaint, the Cowld a.101\ _Aa ot the opinion that. alii
competition developed fur~her ~n Nebr~.K. market., ~~ would be in
the beG~ interese of ~h. publio ~hat the~••1on develop ~ ~ene-
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ral overcAll policy regarding access to MDUti. Therefore, the
ConunLssi.cn opened thi. docket and Cox withdrew it.ti complaint
against US We.t. I

The Commisii1on began iita inveatis-tion by requesting that all
intc.eated persona .~t; commanta on this 18aue by September 8,
1998. On september 1~, 1998, the Commission held a hearing on
these issuee in the Commi~slon Hearing Room in Lincoln, N8bras~,

with the appearances _9 .ijo~! ~v••

IIVIOSNCE

Carrington Phillip, ~ce praa1dant of Cox, testified as fol­
lows; Loca.l exchange cotDP8tition should not be something thaI: is
limited only co these who; are fortunate enough to own their own
homes. To resolve this i&61'u8, Cox beliav•• that it i8 noc8seary to
permit all certj,f1cat.ed carrier. who want:. to invest in .erving

r

tenants in MOUs the opporcunity to efficiently do so. Cox sug-
gested that the Commi8sion develop a solution that renoVQS .rti-,
f icial barriers related to hiator;i.oal net'Nrk design ana the
incumbC!!nt:' s lnherent. monQpoly power 80 tha.t competition can
~lo",rieh.

I

In facilitating 1m~1.ment&ticn of competition in the
provisioning of local ~xch&hge service, Cox Bugge.tad that ita pro­
posal would .trike a regul~t;ory bAlance between prop4rty right. ot
the incumbent loeal exchange carrier (ILBC) and the requirements
established for staee reguiatora in the TelecommunicatioDs Act of
1996 (Act). .

I
Cox suggested that t~ ILBC ehould be orde.eu to eat:abl18h u

m1nimum point of entry' (MPo8) a. cloae to tb. edge of the PrmU

property line •• po••Lble. ~Tha ILSC could retain owner.hip of the
cable, conduit. eta. b.twe+n the deaarcation point and the newly
lo~.ted MPOE, Dut should r~.ive a re&8anable OD.·~1me cost-basea
amount too mova l:he MPOB to the p:;Q~rty line. Purtheraao1"e I a <:LEe
should pay th. ILBC a onertirue fee .~al t.o 25 percent of the
replacement value of thi. oable, conduit, etc. for acceaa.
ReplaceMent value sho\lld b6[datined ua the ne_ coat or t:be QOpper
wi... ReplacemeD~ goat .houlQ be estimAted to be $6.20 per c~le

foo~, b••ed on the ~O.~ of 600 p&1r ~&ble.

•
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Maintenance and rep~ir at the facilicy should bQ accomplished
by a third-party contractor approvod by the lLEC and the current

I

service provider, The ma~ntenance and repair would be performed in
accordance with mutuallYlagreed upon national standards wi.r:h the
cost borne by the ILEC aqd CLBC on a percentage basis.

,

Mr. Alan Bergman, Di~ector of StA~e Markee Dtraeegie. for US
W~ac in Neb~••ke, teetif~ed as follows: OS West as.ees strongly
that. che tenant. in MOO. ~houlcl have choice. llowever, Mr, BergtTkin
emphas12ed that other c&triers currently have an opportun1~y to
provide MOU CUJltONara wid" choice. All local e.xchangfJI oarriers,
1ncluding OS West, Az;-e reCJfirec1 under the Act to make av.ulable for
resale at: wholesAle rat., c.heir retail services. Furthermore,
nothing is preventing ct.SC~ such all Cox from gonat:ruct,ing the1r own
facilities up to the demar~.tionpoint a.. us W•• t has done. i1ther
of the•• methods would provide choice tor MOO ~esident8.

I
us Weat propoaes th.t\c~titor8 .hould be able to use a por-

tion of the unbundled loop:an4 the so-called sub-loop unbundling in
ord.er to provide local serVice to an ta100 res14ant. Thia would r.­
quire that: " ~ornpet1tor pay t.h_ ~oat, II one-t1u non-recurring
charge, for the inatallat16n of a new croa.-connect box at a point
agreed eo by the owner ne~r the property line where the tacility
comas into the MOU propertY. Than, beyoDd that, the competitor
would pay an averAge c08t~baaad rate determined through the cost
docket for the portion of the unbundled lOQp that: it us~s.

Mr. Davia Tew8, repr~8Ating the Commun1ty Asaoe1~tion8 In­
stitute, t.••tified aa fOllo~., The Cc&m'lliaeion .hould reC!ogniz6 tbe
s81!-dete~in&t. p~ce.s a~Q the role the community associ.tion»
play in maintaining, protecting and pre••rving the common are.c,
the value. o! the communitJ or eh- v.lue in an individually owned
property vic~ the development. To ful~ill the•• dut!•• , eom­
mun1ty M••oci.t1an8 muat be\&bla to contrQl, manago, and otherwise
protect their common prop~ty.

I
I

OPINIObil AND,

After hearing te8t1mon~, reviewing briefs and other comments
filed in this docket, the \Commisaion believe. that. a ee.t.ew~de
polley regarding eLSe acees~ to re8idcnt1~1 MDUa is nac••••ry to
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I
protect the rights o~ ~mo ~e81dents. The primary purpose of this
order is to create a unifo~ ~ram.work that parties throughout ~he

I •ecat., incumbents ana. competJ.tora al1k., can utilize to serve
residents ot MOOs. Such. !atataw1de policy ehould foater competi­
tion while simultaneously providing the resident. of MOUs a
realistic opportunity to &elect their preferred t.lecommun1~Atlons

provider.

The National Association of Regulatory Utility Coma.iieioners
I

{NAROC} explicitly reco~z.c1 che problem in its -R.eaolutioQ
Re9ard~g Nondiscriminatory Access to Building. for Telecu~uni­

cations-, a.doptee! July 29,! ~9.98. In th.t r.aolueion, the NARUC
Committee no~eQ that some ~t.~e8, including Connecticut, Ohio and
Texae, ~l~·e.dy require bU~~c11ng owners and incumbent tel.phon.­
companies to give tenants a~ces8 to the telecommunication. carrie~

ot their cbo~ce. Nebrask~ is no different, and this commission
I believes resi~.nts of Nebraska MDU. should have the same choice.

1he intent behind thelTelecomm~icat1onaAct of 19~6 was to
open up the telecolMlW11oat1ona market tor competition. However,
reaidants ot MDU. have gan~r&llY been unable to reap the benefits
o£ tbi. industry cr&n8!orm~tioD.

I~ i8 true that c~.tilCion has brougbt rna.ny desirable changes
to the tel.oomm~cationa i~uatry. However, the benetits of com­
petition have not caPle without ci cartain amount: of additioAAJ.
costs. MDU residentA must: be given the opportunLty to cake ad­
vantage of competition if: they are to he 6lxp.cted to ~.r any
increased coat. associated', chflrewith. Aa JrUch, the Commi••ion
belteves that re.ldential !MDU ~roperties must. b. o,P6Iled up to
compet1tion. '

In order to develop a .tate'-lide framework t.or acces. to
'residential MOOs, tha Commi~siQQ finds the following I

Upon ~e r.qy••~ ot a:CLBC or any multi·tenant reaidential
'property owner (Owner), AR1ILBC shall provide a MPOE at the MeU
property line or ~t • locatfon mu~ually agreeable to all part~•••
The ILBC. or a mutually :asreeable th.l..-ci party or C1&C, as
identifiod in a pre-approved li~t ot third-party contractors and

I

CLBCe, must C'lQmplete the: mo~ of the M.PO~ in the Illest expedit.1Qua
&nd cost effoctive malmol: possible. Not.hing cont.ained hsrein ahall
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lin-lit or prohibit a.oces~ to MOU properties by any cono.petitive
carrlar through any other:teohni~all¥fea.ible poine of entry.

The CLSe or requesting Owner shall pay the f~ll cost 4.ao­
ciated with said move. cDECs who connect to the MPO~ within three
years of th. move's oomplation shall contribute O~ an equieablc and
nondiacriminatcry pro-rae~ basis to tbe initial coat of said move
ba*ed upon thd number of ~LEC. desiring ACCe&6 to ~h. MDU through
such MPOE. !

I
I

The ~marcation po~t1 .hal~ remain in its currenr. position
Wlless otherwise ag:-eed to by the parties. If the demarcac.1on

I
point ram.ins unmov8d, th~n the IL£C shall ret.in own.rahip ot .ny
portion of the loop betw~en ths demarcation point and the newly
~e4 MPOE aa well •• any ~xi.tiDS campus wire (jointly referred to
hareaftar: .s ·oanwu8 wire-!). Said C'LECa aball bta author:izad t.o use
the lLBC" s campu. wire (for a one-time tee of 25 percent:. of
·eurrent- conatruction eharges of the portion of the loop betwe~n

the demarcation. point and the newly moved MPO£ baGad upon an
avel:age cost per toot calculation. The average cost per foot shall
be derived from a sample 'of recently completed ILEC conacruct1or.
~ork orders tor MDUs, wi~h the resulting calculation subject to
periodic Comm.i.Bsion revie~. CLECs which connect t.o the MPOE within
thr•• year. of the tIlQve,. completion .hall contribute on iin
equitable and nondi.crim~nat:ory pre-rata basis to the one-time
aggregate 25 percent c=har~ for use of the ILEC' a c:a.r:tpus wi.re. The
por~io~ due fro~ each cat~ier ahall be based upon the nu~~.r of
CLECe daair~ ace... to ~he MDO through suoh HPOS.

I

MaintenAnce ot the 9ampus wire and the MROB itself sh~ll be
performad by t.he lLBC, Q~ ~ mutually agreeable third parcy or CLEC,
a. idantifle4 in the pre-approved Ii.to of th1rd-pal:ty contr:actor9
and c::LBc.. SUCh ID&inteAaGce ohe.ll be cOUlpleted .in accordanc;e with
n.tional at&ndarda and ini the moet ~editioua aQQ 008~ .:factive
manner pOtl.ibl.. MaintelUlflce expen.aea shall be paid by all c:urrQIlt
uaers of such MPOE on a prp-rata baai. based upon the percentase of
current cuat.omers wl~h1n rhe affect~d MDU bU11aing or property on
the .ta~t date of maintenance.

! nw <lecu.I'l:~ei.OA paine ~. ch. po~~ At Wi.eh tobe celepboae ~gcwpaAY's
facilities &Ad responsibilit1.a ~ ~ cu.tQftAr·cant~ltedwiring b~in•.
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EXc~U81on.ry cootrA~t. and ~arKetiAg agreementti becweeu
telecommunicac1on~compani~8 and landlord. are anti-competitive and
are agains~ publ!c policy.; Exolusionary contracts are harri~rs to
entry and marketing agreements ean have a 418criminQtory effect.
Theretore, the commis.1Qn~believes, with the following exception.
that all s~h contracts arid agra&menta should be p~Qhib1Led.

The Commission is of the opinion that sine. condotn1n1ums.
cooperatives and homeovnft~sl assoc1ation. are operated through a
px:'Qcess where each owner h~. a vote in th. entity'a l:)u.:Jinese deal­
ings, the prohib1e1ona aga~nat exeluBionary ~oQtr&Qts and marketing
agreementG should net apply to this type of entity_

•

o R D E R

IT IS '1'JmR.EFORE O~RF.D by the Nebra.ska Public Service
Co~.aion that ~hi. order: hereby establishes a atatewide policy
for r.sidential multiple ~w.lling unit &C~.88 in t:be scate ot
Nebraska. !

I,.
IT IS FURTHER ORDBRad that all telecommunications p~v1ders

shall comply with all appliCabl. foregoing Findings and Conclusions
as set: torth above. I

IT IS FURTHSR ORDERBO~ tbat .inca condcxnJ.niuma, cooperatives
and homeowners' a.ssoeiations are oper.ta~ througb & process Where
each owner baa & vote :1nl the entity' a busi.ness dea.linga I the
prohibitions ag-A,1zwt exclu810nary ca.nt.r.r.ts and ~kat:.ing aw.nse­
menta shall not Apply to tnt. type of entity.

IT IS FINALLY ORD.aR.ZD that enould Any court: o~ competent.
j urieclictloa determine an~ part of this orde:l:' to be l.gally
invalid, tho remaining poZ"t1ons of thi. order .ha.ll remain in
eftee~ tQ the fUll extent P9s81bla

I



SECRETARY'S RECORD, jNEBRASKA PUBLIC SERVICE COMMISSION
I
!

I

Application ~o. C-1878/P1i23 PAGE 7

!
I
I

r.1ADE AND ENTE1U:D at lincoln, Nebraska, tblii 2nd day of "Li~ch,
1999.

~~BRASKA PUBLIC SER.VlCil COMMISSION

t
I

COMMISSIONER::J COl)ICORRI~Q:!
!

COMMISSIQNERS DISSENTING:
Ilsl/Oanip} G. Urwil1~r

TJTHL f-". -Jt:


